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COPYRfQHTRQYAf TY TRfBVNAL: .- What fo)iows is a discussion of. the station and network stations,
issues the parties raised. '--- '' - -respectfvely, represents a 4:1 ratio, the

'37CFR Part 310 .''
.

' '.. ~~ f C
.' Cri~ same ratio that exists in the cable rates.

The Pane) conc)ifded, "we are not bound
',[CRT 0ockot Ma.9~3 g~p] .. Of the seven criter)a set by Congress .. Inlaw to continue the 4:1 ratio. ' 'hePanel found two of them,: '-'oyalty parity fs only ore of several

199$ Satsrtffto~ Aatp Adjustment. inapplicable. First, there were no fees
. criteria Congr'ess set for our

procoedftvff .- ........ established by vo]untary negotfaions. -..- consideration." panel. p. 32. As a result.
Second. the last fees pt oposed fn - .:; '.'. the Pane) set a network rate of 8 cents.gamer Copyright Royalty TribunaL,' negotiatipns were consideredby the - ".-abput1~ cents higher than what a 41g~ Final rule; Notice of adoption of . Panel to be only beginning positions d. 'ratio would indicate.Arbitration Panel s determination. 'herefore uriusable'. 'he'camera argued that the 4d ratio

pic'"mA@v: The Arbftratfon Panel 'oncerned the average cost tp c Me ', 'n. rates between in pen ent an
cprivened for this proceeding has '

t p f sf~h se I ~ th ~ network statioiis must by law be.
determined that the satellite carrier . four (Sec.'119(c)(3)(D)(IHiv)) were wh t 'rese '~ Th

'oyalty rate shall be raised to 17.5 cents were called "market lace 'a~-'h ': Gmgress inta'nded parity between the
for independent stations, 14 cents for pane) conc)ud~ that C ~s~ted 'atef)fte and cable industrie's..and that
syndex-proof independent stations and . the Pane~ ~ tp consider approximate ' ' this wa's expressed byCongress'mnt

fprn~mandPBSst.t'om. - avera8 cablecostamth f~,-;- .'i t'diontothep e)to)skat
The Tribunel adopts the Panel's decision addi tfpnaf factors coequally ~f p; average cable costs.
and rejects the petitions of both the'7, ...... -'::—,;. '" ' The owners; on the other hand, argued

. copyright owners and satellite carriers.. The copyrigh owners argued~t " ..that the Panel should have adopted a1:1-
.'FECYtvE DATR The new rates shall go while the Panel said ft wpu)d consider '-''.:ratio, because of the Tribunal's ruling
'nto effect May 1.'1992. " ' " .

" these factors coequally, the~ fact, "the .fnterpmting Section 119 to include' avenge cable'cost was ca]cu]ated.'andi.:-. network copyright owners as-

Robert Cassler Genera) CounseL .. then a discounted marketplaceiate was 'articipants in satellite'royalty
Cppyrfght Tribur~] .1825 Connecticut calculated merely to verify the average .. distributions. 58 FR 20414 (May 3, 1991).
Av nue. NW suite 918;.Washington, . cable cost." Owners, P.4. The owners. ==;.Because network copyright owners are
DC 20009 (202) tN~00 ., '

argued marketplace value was no&given. -'entitled to receive.satellite royaltfes, but
&and equa) weight.:..'.. --npt cable royalties,.the owners argued .

Conversely, the carriers argued that - . that full value should have beenCongress created a satellite carrier the panel gave tpo much weight tp the ' accorded network signa]s, and that thecorn ulso co righht license for the
quarter value given network signals in -,retrammiss{on of broadcast 84Pa)s to. the ~~em. -avera8e cable costs, the cable mt,ammjssfpna was legafiysate)!ite dish owners for private home first consideration under the statute, j~)eventMewing Co~ss ~t the f~tja) rat of . shoed take priority fn this p~df~12~nf p rsub ~b r p month f~..-Th,eh~~fd~tjonsessentfa]]y: - . Z" Tri~) b')lev~~ pane]was

er,cons erat ons essen a y npt bound by either a 4:1 ratio or a 1:1

Congress pro~~ed tha'I the rates '
C . ~ " ',' ratio. When the Tribunal issued its

should be a'djusted in 1991-92, first by The Tri+g b ]i~ th t th
-'P )." declaratory rulin8 concerning network

t

u" uccessful. then by arbitration.. 't did. It fiirst developed an average . Prejud8e anY future ratesettin8 We
A~rdingly, when negotiatio~ did not cab], cost of 17~ ants panel 18, . not d that In cable and in satellite, the
succeed. an arbitration panel was. - .

Then ]ookh at ~ ana) u
'.. pay-fn may not necessarily correlate to

established. The Arbitration Pand held ''arketpface of fou mb)e network t}.e
the Paywut. Therefore, a 1:1 ratio js not

proceedings, and the Panel o~kmitted fts
. Panel considered their average actual required. However. we do believe the

rePort to the Tribunal tfmeiy on March ~ f~&23~u„~d s„b& ctcd 5 r & f Panel had the euiiority to take our1992...,, ''. ' the va]ue of insertab]e advertising +
- - declaratory ruling fnto account so that it .

The Panel deternuned that the .. value not available for retransni&&~ . was entitled to adjust the 4i1 ratio
-~te))ite Mmerratesshpuld bereft to broadcastsfg a]S. The panel conduded - downward tprefi~t thatnetwork

17.5 cents for independent stations, 14 that'a marketplace value of 18 cents for coPyright owners are entitled to receive
cents for syndex-Proof indePendent distant signa)s was reasonable. PaneL p

.. satellite royalties.
station, and 8 cents for network and PBS 24. Civen the closeness of 17'ents and . Incorporation of Syndicated Exclusivity

18 cents, whether the Pane) followed the 'eircfmrge (Syndex) fn the Rate .Sectfon 119(c)(3)(F) of the Copyright . ~ cowqua) weighing that the owners say fs .
'

gave the Tribune)8 days to review requi~ or whether the pane] fo)]owed When the Panel determined that the
the pane)'s decision and directed the the primary weight to avera8e cable average cable cost for independent
Tribunal to adopt the determination of . costs that the carriers say is required.

' 'ta
the panel unless the Tribunal found that th. result would have been -...1989. In that year, the cable rates
the determination was clearly . -. approxfmate)y the same. As such, 'it was
mconsistentwitht} ~t ria~tforthby notsho~byeith rpa&thatthe. mmpnsatefort} fact.thattheFCC

Panel's decfsfonmas clearly .. - . rules no longer provided for blackout
. inconsistent with Congress'riteria '.. protection for syndicated shows.

'- filed by the copyright owners 'and the However, in 1990, the FCC reinstated
. satellite carriers urging the Tribunal to ~b f ~~ ~.~ep ~ ~~: ~ blackout protection.-and the Tribunal

removed the syndex surcharge;
~ Panel's determfnatfon-was dearly ' . 'he 12 cents/3 cents,rate Congress-' &pnsequently, cable payments dec)jned-

inconsistent with Congress'. criteria; " - - inti tally established for independent 'bout 20%. The carriers argued that the
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Panel's ratea skouldhave XolIowed the... regulations bdow reflect the intent of APA "GoodCause".Ruing'990cable rutestructure .: - .; - ..;... the Pand coocendng "syndex-proof."
Section 553 of the Admuustrativs

Effective Debs of the'Rates..., - . Procedure Act states that rules msy not
become effective less than 30 daysmter
pu 'o ederai gister,of cable Progrums and co no surcharge 'or the new rates ofJanuary 1 1993n~ 'y, P~to~ '

ve Pand. p. 35. gaia copyright owners good cause is shown Accordingly the
o 'tlllha except, among o erpro ons. v

no comparable protection vs%-vis "
. argued that this wns dearly Inconsistent Trib~g fmds th~ 17 U~C 119(cI(3j(Gj-sat~~~~Z hM, the~el: . ~d ~119(CN3j(Gj~ld sta~:- ~~res that t} Mt~ad~tedbythe.-mM&M Mt~ at M~ zaQ .. that the Panel's decision become's . panel become effectively Immediately'ffective"on the date when the dedsion u~,.publication in th F~surcharge was more'ppropriato.:

However, where satellite carriers '-. ' F~ R h,~,. T1deliversjgnahfor which copyright-- . '.~
I th ~~' h .

I, of . 'tstof Subjectsta37CPRPbct3te"
.ea~~dateof Ja uary1,1993, aZ. Cop~S teliite ..". " .

alternatively. that it was within the For the reasons set forth in the

panel agreed with the carriets that.a-~ elm data .",;. '..'10, a new part consisting of & 5 31'.~~ti &~~nt~~a~a, Weagree.with the owners that the through 31L3', as follows:.'-,'.
14 cents rate for syndex~ -: -.. = - -. Iaw is dear that the new rates are

carriers at agree.
''A 'nstructthe FCC'to impoca n bicdcout: .'is JesdM The carriers have had..

requirement oa satelh'te cacriers, if -.~ .." . personal noticeof the change in rates ",- . 3to 1
feasible. When the PCC fou'nd th t It. '... sine March 2 1992, ancfdo not have to: 31' Degatttoo ofsyndI~stgnsL~: "".
was not tedmically feasible ta reqcdre: - melee their first semiannual pay'ment .- 3to3 -Royalty fee for secoiaciacy -" --.. ---.
carrlers to bladcout, the carriers contend-. until July 31; 1@@, soao htequity 'will .. transsusstou ofbroedcast etedoes by: -..=
It was not up to the Panel to'devise n "- -- result from an earlier elfectiye date. - - '~cxdution..".-"' '." ':. ' '.' ', ...' '. '. "

Authodty:17USG1ta(cl(3j(FI...~-.'.-.Other~'owever.as this cnlght be o'e reading
of section 119; lt Is equally reasonable to: We aekaowIedge the other issues . 'nterpretthe Panel's authority is . '.... raised by the owners and carriers; The . ~ p
allowing jt to adjust rates in Qlt of the copyright owners ouestiozgd the way,', roYaities payable under.compuisory"-

license for the secondary transmission:
did not show where the Pand was -': from the owne ~d~e a~ th .. mf broadcast stations under 17 U~~
cearly 4xxx?slotent with the ActI and 'arriers evidence they question'ed

. 50% valuation the Panel gave to networic

AD,f~ A~x~.:: ~~~~i f~«~u~ ««l««b~d~st s~g shall be d~~network sta tions another 25%; On theThe Panel.adopted a 14 cents rate for other gang the satdiite carriers"syndex~f 'ndependent signals but uesti~ ~ P nd'sthe opera.asserted that this was . d. -~ .

I ~ bi &
.., reporting period. the retransmisslon ...

is syndex-proof. did the Panel Intend for
&

.
f F

"
d

" . delivered by any cable system in the
the ratepayer to lookonly at whether f + ~~ „ I

. ~~ United States.would be subject to the.the signal itsdf was syndex~roof'.... " " ll ~
. 'yndicated exclusivity rules of. the ..nationwide, or should the ra'tepayer'.... ' -'... Federal Conununications.Commission.

costs.
consider the circumstances of the, 'lhile the Tribunal. If it had been
indiv{duaI home viewer as wells „sitting as the trier of fact, might have $ 31~ R~ tee tor cocondary

b heve the p~i reached different condusions. our role
intended a 14mnt,rate~lyf~sqp I.'in ~viewing the Panels d~lm L

f n tionwlde The limited. Unless it can be shown that the ~~~g May 1 ~ 1~ the royalty
Mm~ bdleve th,t the Panel intma Panel aetio~ w~-.denly . fate for the ~ndary t ~mi&~ of
to h dude th individial ci~mstances inconsistent" with Congress'riteria, we broadcast stations fop Private home ..
of the ~im dish.

' ' 'annot overturn them. Accordingly.. viewing by satellite carriers shall be as
e Trib~al a~ed that some .

'.whatever merit these other issues might follows:
ambiguity existed and asked the Panel have. the Panel gave a raUoaal basis for . (a) 17% cents Per subscriber Per.
to darify what it said on page 12 of Its,,'each of its condusions. and we are month for independent stations:
Report and In footnote 1O, The Pand, 'eqcured to defer to the Panel's 'bj 14 cents per subscriber per monthexplained that the 14 cents rate applies Judgment-.'. for independent stations whose signals."only to those,signals which have .-... In coudusion. the Tribunal affums the .. are syndex-proof and .-
eiiminated any syadex pmblemi oa a Panel's decision in aII respects, except... (cj 8 cents per subscriber per month ..
nationwide basis." Letter, dated April . that the effective date Is May 1, 1992; for network stations and nimcommerdal'22,1992. Accordingly. the Tribunal's '.-'The Panel's full decision follows below. educational stations.
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Dated: April 28, 1992.

Ciady Daub,
Chairman.

Appendix
Note: This appendix will not appear In the

Code of Federal Regulations.

Copyright Royalty Tribunal

Arbitralion Panel
In the matter of Satelhte Carrier Royalty

Rate Adjustment Proceeding. hfarch 2. 1992.

Report of the Arbitration Panel

Pursuant Io section 119(c)(3) of the
Copyright Act, as amended by the satellite
Home Viewer Act of 1988 ("SHVA"). 17
U.S.C 119{c)(3). the Arbitration Panel
(-Panel-) hereby reports to the Copyright
Royalty Tribunal ('Pi{buna+ lts
determination of the fee to be paid in 1993
and 1994 by so tel)ite carriers lor the right to
transmit secondarily to the public, for private
home viewing. a primary transmission made
by a broadcast station.

For the reasons set forth below, we fiad
that the fee should be (e) 178 cents per
subscriber per month for "superstations"
whose signals, when distributed to Ihe
private home viewer, carry syndicated
programmirqf. (b) 14 cents per subscriber per
month for superstat{ons whose signals are
"iyndex-proof as further discussed: and (c)
8 cents per subscriber per month for network
stafions. lndud{ng public broadcasting

stations.'ockgrouad

The satellite carriers involved in this
proceeding use satellites to distribute
broadcast television station signals to owners
of receiving terminals known as home
satellite dishes ("HSDs-). Such transmisslons
are described generally as "distant" signals
because they are transported beyond the
local "over-the-air- reach ol the broadcast
tclev{sion station. Modthly or annual charges
for this service are collected from private
home viewers or from Intermediary
"distributor" who contract with the viewers.
Among t ie carriers'osts are payments to
copyright owners for the rights to make
cammerdal use of the content of the
broadcast signa)s.s

'he terms "supers lotion" ood "network station."
os well os other Pertinent terms. orc dcfincd oi 17
UJLC lie(d). Tbc term "Iodcpcodcat station" Is
used Interchangeably wtih sopcrstotfan {n this
Report.

~ Thc poradpottog carriers are Eastern
Microwave, Inc 'ot{Ink USA: Pi{mooter Partners
LP Prfmeltmc 24: Southern Satellite Systems, Inc
Untied Video. Inc. (Superstar Connection). The
copyright owners are Program Suppliers (sudi os
movie studios). Molar Leaguc Boscbo{L Notional
Boskctbotl Aooodoltoo. National Hockey League. 'otionalColtcgtoic Athlesc Asoodotioa,
Broodcosicr Claimants. Ibc Networks (ABC. CBS.
NBCL Pubtk arcadcooitng.Service. American
Sodciy ol Composers, hutkorc ond Publishers,
Broadcast Music. Inc ood SESAC. Inc.

In 1988 Co~so adopted the SHVA. Public
Ls w 10&467, 102 Sta L 3949. Among ather
features. the kg{slotion granted a six-year
compulsory copyright license to satellite
carriers for Ihe right Io engage in secondary
transmission of primary station broadcasts.
17 US.C 119(o). The license was mode)ed
upon. but also differed from. that granted to
cable television operators by th» 1978
Copyrfght Act. PL 94-653. 90 Stat. 2541. 17
US.C 111.

For the first four years of the license. 1989-
92. satellite carriers were to pay copyr{ght
royalties of 12 cents per subscriber for each
superstation and 3 cents per subscriber lor
each network station. The carriage of
network stations. however, was limited to
"unserved households- 'n so-called "white
areas" where the home subscriber could not
receive over the afr the signal of a station
carrying that network's programming. or had
not recently received such a signal via cable
television.

The statute provided for two methods ol
setting royalty rates In the final two years ol
the license. 1993-94. The first was by
negotiation toward oae or more voluntary
agreements amoag carriers. distributors 'nd
copyright owners beginning no later than July
of 1991. Parties not reaching voluntary
agreement were to be subject ta the
compulsory arbitration represented by this
proceeding. 17 US.C 119(c)(2) and (3).
Congress made It dear. however, that
voluntary agreemeat "at any time- could
replace or supersede the arbitration process
or results. ~

Arbitration h to be guided by seven factors
set lorth at 17 US.C 119(c)(3)(D):

~ The approximate average cost to e cable
system for the right to secondarily transmit Io
the public a primary transmission made by a
broadcast station.

~ The fee established under any voluntary
agreemenL

~ The last lee proposed by the parties prior
to arbitration.

~ Mavi~i+~S the availability of creative
works to the public.

~ Affording the copyright owner a fair
return and the ccipyright user a fair income
under existing economic conditions.

~ The relative roles of the copyright owner
and user with respect to creative
contribution. technological contribution.
capital investment, cost. risk. and opening ol
new markets for creative expression and
media for their coaununicatlan.

~ Minlmhing any disruptive Impact on the
structure of the industrie Involved and on
generally prevailing Industry practices.

Two of these seven criteria are not
disputed as facts here. Pfrst, there were no
voluntary agreements. (Hardy. Direct Test
41; Tr. 53) Second, the last offer of the

s 17 US.C 110(d)(lo).
s Certain dfsaibomrs represented by ihc Notional

Rural Telecommunications Cooperative ncgoiloicd
scporotcty from Ikc soiclltic corrlcrs. but lor
purposes of Ikc srbtcrottoo dcddcd Io ottan
ihcmsdvcs wtih the position of the corrIers. Letter
from john {L Richards Io Virgkuo Carson. )oouory
31. 1992.

s {UtcPL 10&$7. Committee on the )udtciory.
180th Cong 2d Sess August 1&. 1988. 23.

I

satellite carriers wcs 9.85 cents pcr
subscriber per month for each superstation
and 2Al cents lor each network station. The
copyright owners lost offered 25 cents per
subscriber per month for each signai. without
differenthting superstai{oas lrom network
stations. fTr. 413)

Thc Panel has considered these last offers
in reaching its determination. We believe the
offers to be Ihe beginning of s free market
process rather than an approximation of its
working, as nn substantial negotiafiion Look

place. (Tr. 408-09)
Each of Ihe other five criteria was disputed

by the Iwo sides in both lect and law. We
discuss their contentions snd our conclusions
in order below.

Approximate Average Cost to Cable

I. Superstotions
The SHVA requires this Panel to consider

-the approximate average cost to a cable
system for the right to secondarily transmit Io
thc public a primary transmission made by a
broadcast station, ' '17U.S.C..
119(c)(3)(D).

The approximate average cost to a cable
system of the statutory retransmission license
for superstations was tbe subject of
considerable testimony and argument. Each
side presented an experienced witness. and
each witness presented cokulattono
supporting his view of the average cable cost.
The satellite carriers sponsored the testimony
of G. Todd Hardy. an attorney and lormer
executive for Group W Cable. Inc Millicom
Incorporated. and PrimeTime 24 )oint
Venture. a satellite carrier. (Hanfy DL~I
Test Exh. A) The copyright owners
presented Allen R. Cooper. Vice President.
Technology Evaluation and phn~ of the
Motion Picture Assodation of America. Inc.
(Cooper Direct Test., 2: Tr. 185)

The two witnesses presented calculations
of average cable coit whkh used the same
arithmeifc formula. Each started with cable
royalties for a particular period ol time and
divided that sum by the number of
subscribers to cable service. This result was
divided again by the average distant signal
equivalent (DSE) shown on the Cable Da(a
Corporation compilafion of the semi-annual
Statements of Account filed by cable
systems.s The figure ob~afaed after dividing
by average DSE was divided again by six.
representing the months Ia the reporting
period. to produce the final rate. The panel
accepts this formula for determining average
cable royalty cost per subscriber per month.

The Panel also accepts the Cable Data
Corporation reports as accurately
representing categories of cable systems and
their compulsory licease fees. This data was
used by both partfes as the bash for their
calculations, with the differences discussed
below. See, e4) Copyr{ght Owners Exh. 1

and Satellite Carr{ere Exh. D. Finally, bath
parties used the average DSEs from the
Statements of Account of Form 3 carriers.

c The DSE Io o composite ol (c) cgoionl
Iodcpcndcul signals ond Ib) caslant network sigoois
Itnducang ooooommerdol cdocoaoool stations)
which are assessed oocrqoortcr of Ihc royally
~sstsncd o a.sisal iodcpcodcoL 17 US.C rt 1{{).
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because this is the only calculation of DSEs calculations based oa Form 3 cable systems . of subscribers estimated by belsen is onlyavailable. Form 1 and Form 2 cable'systems. 'nly. 'IKey testified thc'stetutory tates came en extrapo)atioa of audience surveys for,,do not report stat)has'as disthnt'signals'or 'rom negotia6ons conducted In 1986 arid 1Q8" which there hx no verificatiou. TbeDSEL (Tr.183) Tbc panel adopts thc DSE ' among the progr'am suppliers. the cable ', .Statements of Account. by contrast. aze - ~

factor'roxn'Forxn 3 Statements ofAccount ai .'systems end the Copytfght OIBce. TKgse '., sworn statements whidi aze reqaired by law
, the only reliable factor combhung'dis«nt '" negotiations attempted to simplify the cubi& .. to be true and correcL (Tz. 397-68) Tbas in

'
independent and netw'ork signals.-'= ' royalty structure into a per subscribe rate- . this view, the average: derivmt fxom the FormIn calculating thc average cost to'cable' (Tr. 52) According to wItncss Cooper the .' 3 royalties and subscriber is doser to th'.
systems for retzaxutmit'ting broadcast sign'ali act ail'riumbczs were based ou Form 3 da«, . actual cable cxpex4enoe than the oadicncethe w'itnesses differed in three inaior::, froi a 1984 and were projected to 1982. ~ estimates of Niebea, which can include cabksrespects: (1) Revenues'of Form 3 ctxMcir ' 'ryness Cooper'recafls that thc'same .. pizates as we))as paying hoaadxo)ds. {Tr. 164,systcmiwzevenucs of all cablcsy'stemi: (2] .xiumbers were adoPted withoutchangcm the . Owners Br.at 35).;the nmnber'of sabscribers reported by Form 3 . SHVA in 1988: our record shows no basis for Thc Panel adopts thc poem 3 subscriberssystems v. an cotimate of all cable -- .- =- ' a contrary coxiciuslon. {Tr. 14%40 Own rs

. for ouz calculatiou of average cost. Wesubscribers obtained fxom Nielsen audience Exh 11 Attachment 5] .:.,', - ': believe that the Nielsen estimates aze notsuzveyxc and (3) the aoc'of 1669 data, which The me)us)on of Form 1 and 2 systems the zeliab)e enough to rep)acc t.'w sworn ~contain a sazcharge meant go compensate owners argue further, would distort the
copyright owners for loco of eye%outed . average cost cakxxiation'subetantia)iy, th ~««of~ bkexclusivity ("syndax".) rights, v. 1990 data.' because only the Fxxm 3 zaya)dies vary by
which contain only a minting syndcx ''umber and coxnposittogi of distant aignals - '~ & b fisurcharge. Scc eg Tr:~.These points . ~ported. (Tr. M13 Finally.:the owx6xzs argue-'. '. ~of difference.wfll bs oddzessed in tuni.. the satellite caniers have sexni~aa( .

c UnivergeofCab(e Sy'stems -,:. '" " "" ~ ...-.. - does not quantify theaxxxoan,: . -'-'-'orm 3 category were they to filc as cab)c undcrcoanihxg be bah~&,be hxIBI5dad xaj
'

. the Fozlzi 3 rape fs (CarriagkdL 8} fxx tfis

. and Form2 asweII as'thc bxzg asstcms from, . Exhibit 8 shows further th t evert tbe smaBestF~3.TK Fmfm~h,n- --- oftheNtdli«~~Frit~~ ., 3sub~b. ~bm
senlicnxlual reveals xcss jhfm~ xtnd 'serves 13 213 sobs'cribexadarcight sigxxals 'yndicated ~utuslvify
the Form'Z cab)e'systemshave scnthuxnual 'ach, well above the xx'aznberofsuixocribcrs

. The'copyz+townczsralseanfssue-revenues of82a2g00 o'r less, (Tr162; Sst. Car. served by Form 2 cab)c systensL Bach'.of thc stemming from the fact thaf theyBr. at 12motc5)v~ systems'pay xuodcst. remaining caniczs sezvoo gulistzibers 4otaihxg .. guarantee exclusivity ofprxigrazzxxzsfgxgtn'axsd .fixed statutory fees every ebx months. ' '
also 200AXI ormora",-'. -: - .. '. thus command exdasivi~ ygicec gaxxm;.regardless of thc number or composition The Panel concludes that thc Form 3 data Is loca).television statioasin xnazkata whcse'-(indcp6ndent or network) of distant signals the appropriate bash for calculathig average sateQiti carrie'zs provide dietary aignxds. %usthey import. (Tz.163) Thepxtztics agree that . cable cost. We believe tha'. Cotigress ',. loss of cx'dasfvity for syndicatad.Congress mtended to spa~ amaH cab)c .. iczepted the~te of average cable cost 'rogramming is the most comp)looted issue .systems the ahministzative burdeh of from the Form 3 data as reasonable . 'ith regard to appzoximahx average caQecomplex filings and the economic buzxLu of hiformatha dave(oped by actpztiatkxxs among 'ost, and thc issue with thc most Bnancialsubstantial fees. (Tr. 175, X2)'In 1989, tiie ' the relevant paztknx'and zhe Copyright Otnce- impact. The paztici are igrecd oxx thc .- - '' .

Form 1 and 2 cable iystemszepresentcd ' 'Tr. 364) According to our record thc 13@'eat 'ackground of this Iss'ue which wa recap onlyroughly ZtÃ6 of cab)e subscribers and 2% of " ~d ~nt figures were tbc ority rates - ~ " 'riefly.total cable compulsory IIcenzc payments. (Tr.: considered by CoxigrcsxrpHor'to thc passage ~en the Copyright Act',oE 19283~21) Sec oEso, Copyright Owners Exh: 1,: of section 11Q. (Tr. 326] Further. the Form 3 es«blishcd'thc cable coxupalsory ficense thethe Cable Data reports..'. -':-'eports aze thcon)y reports wh c y by cable systems ~ted'anda'FCC ru)ea --'-,The satei)ite carrier befievethat Con'grass: number and coxnposition of dis« t sign & . Protectintt iyndimted exdastvtty. Tbi FCCconsciously inchidcd (oz failed toexciude] ". giving the only basis for derivation of'a .

unowed local tclcvtskxx statkaxs tthe small cable systnza hi the s«.atory: - " 'compazab)e satxdh e~ y Wo~ '
thc exclusive rights io show'a part)ca)ai'.phzuse "approaxnate average cost to a caMe " agree that the a telH«~ ~m~~ 'rogrs by

rcxiufring

th cab)c syssystem." TKc camers further believe that ' " which would Place them h 8 Fm 3 ' 'lack out that program Exoca any dfstaxxt .:catego~. Om ~~ ofa~ able
because it was setting zoya)ty rates fm' .. cost hezefore ~M Form 3'~bm as the s«ti tcctcd by te ofsatellite service in primarily rural areas. " s«-tmg Point. n cm K M~ 'etwork no~up)ication mice.where these smaU systems alga operate. (Tr. calculation of a l~t rate using 1986 data
321-22) Tb cazri urge that Congress is better seen as Post hoc and fortxntous.
would have specificd the ase of Form 3 cable Number of Subscribers . the public interest and repealed them. Rcport .

The parties differ on the next component ofIcgishxtive history, had Congress meant that the caicuiati th bez f ubscribczs b . F C.C- Zd 663 (1QM)-.The Tribunal then P
which flie royalties aze divixkd. The satellite a s~a tf ~~ «rm 3~s~ +.cr comparison bctweem cable and satcihtc . ~~~ us to ~ a n~ b w)nch . compensate the owners ofbroadcastservices. rf Sat.Br. a 13- 4. anpntheticaily. ~« tcs the to«l number nf houschoids progzamxnlug for the loss of their ability to '
'subscribing to'cable. The uxz gers asiezt that ,'sell the programs exc)usiveiy in a givenaverage cable cost using 1968 data {which did th F~ 3 sub b numbe'rs axe . '. tnarket. Adjustment of thc Royalty Rate Eornot become avaflab)c aziti) mId 1969) woukf',- ' "indisputably flawed," becauic a multiple . Cubic Systems 4y FR 52146 (Nov. 19. 1982)..produce a Ggute close to the initial 12-cent

'

'welimg ~t~q such as a large The syndicated exclusivity surchargerate which Congress prc—:bed- (Tz-322 Caz. apartment r4mxpicx can be counted as onc " amounted to roughly 20% of the cable
'ubscriber. Sat. Br. at 1Q.By holdingWwn the . royalties for Form 3 systems. (TR. 30y; panelcontrast, copyright owners Pre)ant numberof subscriber, the Form3zeporta Bxh.1).te~™~y that thc~t and ~nt rates would aztific«IIy drive up.tbs average In 1966, the year Congress passed the

royalty pez subocribcr. {Tri 3%6-11. Sat. Br; 'HVA, thc FCC reinstated syndicated.
. ~

. 18-20) .
'"-- 'xclusivity and adopted a new'set of

& These'recesses wootd'4xxiespood to. " 'he owners, in coatrast.'urge us'to use the bbickout rules. effective'in iQQC, 1taport and .

eppzoxuustety 5nttocahecztbez's or Eeaec.. -'umber of subocribers on the Form 3 reports 'rder, Gert. Docket No. 6y~ 3 F~C. Rcdcalculated st 3M per monthfor bogle servic. 's stated. The owners argue that the number 2711 (1988). The program owaeri and
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Independent stations argued forcefully before
Congress that syndicated exclusivity should
also be Imposed on satellite carriers.
Congress directed the FCC to impose
exclusivity on satellite services if it were
technically feasible.'fter an inquiry into
the mechanics of blocking out satellite signals
to the dishes, the FCC determined that
syndicated exclusivity could not feasibly be
imposed before the SHVA expires in 1994. On
that ground, the FCC declined to Impose
syndicated exclusivity on satellite'arriers.
Rcport and Order, Gen. Docket No. 89-89. 8
F.C.C. Rcd 725 ('1991).

The copyright owners urge us to implement
8 syndicated exclusivity surcharge similar to
the one placed on cable sys(ems by the
Tribunal from 1982 through 1989. The owners'roposalwould place 8 surcharge on satellite
carriers by using the 1989 royalty data as the
base for our calculation of average cable
rates. The copyright owners further argue
that they are entitled to compensation for
each use of their pro'gramming. espec(ally.
where the FCC has no( afforded blackout .

pro(ection for programm(ng sold.on an"
exdusive basis. Owners Br. at 12-13.

The satellite carriers urge the converse,
that 8 syndicated exclusivity surcharge
should not be Imposed since the cable
systems do not pay one. (Tr. 308) Indeed, the
carriers argue that tliey are at 8 competitive
disadvantage now, because cable royalty
rates have declined with the repeal of syndex
surchar'ges while satellite rates stayed the
same. The satellite carriers further argue that
their services genera(ly are provided in areas
which lack off-a!r television reception.'ormally

no local station would have
purchased the right (o show progranuning
exclusively in these rural markets. (Tr. 310,
332) In many of these areas. moreover. the
FCC rules had exempt(ons which would have
relieved the cable systems from the black-out
requirements. (Tr. 309, 329) F(naUy. (he
carriers argue. (hree of the most popular

, Independent stations—WTBS, WGN and
, WOR —have arranged for "syndex-proof'eeds

which they supply to cable systems and
home dish owners. (Tr. 309; see also. Tr. 45)

The Panel hao concluded that Corqp ss
meant for syndicated exclusivity to apply to
the satellite carriage of broadcast signals if
technically fess(b)e. This was the instruction
embodied at 47 U.S.C 712. As iota)lite
service grows, moreover, we believe that the
sjgnals may compete to a greater exient with
those of local stations purchasing programs

,
'on an exclusive basis. (Tr. 285-87) Thus the

'opyright owners have lost the ability to sell
.'xclusive rights to programming. and we.
.: .believe some surcharge to compensate for ~

" this loss ls in order. We therefore base our
: calculation of average cable cost on the data

from 1989.
Having concluded that a syndex surcharge 'houldbe applied to satellite signals, 'we

'7 UKC. 7(2: occ oka Hoor(ngs. (LIL 284(L
'otclijtc Homo'Viewer Capyr(gh( Ac(, .:"
: Subcomm(ttcc on Courts. Comm(ttccpu the .
r .Judiciary, November 1Q, 1887.sad )onuory 27. 188(L

294.';
~ '.Our record dtd sot prov(dc Infurmot(un oo to the

. distr(but(on sf HSD oubocrtbclo between rural osd
urban or suburban araao.

further conclude that the surcharge should
only apply to those signals which have not
eliminated any syndex conflicts. For those
signals which comply with syndex
requirements, we do not believe s surcharge
is necessary or appropriate.

Thus we provide below ow rates based on
1989 data and the'other factors set forth
earlier—Including Formd data with its
number of subscribers—for independent
signals which have not cleared aff of their
programming for syndex purposes. A second.
discounted rate is provided for any
superstatlon signals which have eliminated
all syndex conflicta'4

If tha carriers wish to take advantage of the
discounted rate, we will require an affidavit
with each semI-annual filing. The affidavit
will afflrm that the signals to which the
discounted rate was applied have carried no
programming which would be subject to .

claims of cable syndicated exclus(v(ty during
the six-month period covered.

A number of witnesses stressed their belief
that Congress meant this arbitration hearing
to be part of the transition (o a free 'arketplacefor negotiation of copyright
royal ties. The Panel believes the I by
encouraging the prov(a(on of statellite feeds
which are cleansed of any syndex conflicts. a
step toward a free marketplace (and parity
with cable systems) has been taken. In any
event, the Panel believes that oyndex
surcharges must take the place of the
blackout protection which carriers cannot
now provide. Conversely, the charges are not
required for those s(gnais which by volun(ary
action have avoided any conflict with the
syndex rule*

Summary. The Panel calculates the
approximate average cost of retransmission
royalties to cable systems according to the
data on Form 3. both as to royalties and
number of subscribers. and uses data for the
year 1989. The result comes to 16 cents per
signal per subscriber. with calculations as
follows:

'989-2Cable Dola Corpora(ian Report.
Form 3 Royalties: $101288.449

divided by
Form 3 Subscribers: 40,860,045

$2.49 per subscriber
divided by

Form 3 DSB: 2 644

94.1 cents
divided by six months

'4 For purposes of thto determination. s satellite
letraaamtoo(on of s broadcast signal shall be
deemed "oyndcx-ptuuf If. dul(ns any ocmCannus(
reporting pcr(od as l(xod by scut(on 11Q{b). the
ratronom(scion docs no( include any program
wh(ch—(f delivered by o cable oyot«m to ~ cable
~ubocr(bcr o( thc same po(n( of recap((on oo the
HSD subscriber—would be subject (o the
oyad(co(cd cxc(ualv(ty rules of thc Federal
Commun(ca t(ono Comm(oo(un.

15.7 cents per subscriber per month (rounded
to 16 cents) Congressional Budget Office
("CBO") Inflation estimates of 3D% for 1992
and 3.8% for 1993. Only half of the latter rate.
or 12(5(. is taken Into sccounL to reflect
inflation through mid-1993. Th» copyright
owners maintain that this io a conservative
approach. since cable subscriber rates for l
basic service may well exceed infla tion. wi!h

'
corresponding 

'effect upon cable
compulsory ((cense fees.

The satellite carriers oppose any'upward
adjustmenL They argue that reregulation of
basic cable fees by FCC decision ' or
proposed legislation (S.12) may reverse the
trend of recent years when cable rates rose
substantially. They also suggest that the "re-
tiering" of basic services by cable operators
to remove them from the scope of rate
regulation will keep cable compulsory license
fees down. Arid they point to the fact that
fees In recent years have leveled off. despite
the growth of basic cable revenues. (Brief. 11-
12)

We have concluded that an inflation
adjustment is appropriats, but one which
increases the cable royalty estimate to 172
cents, rather than the higher figure proposed
by the copyright owners. We have arrived st
this figure by eliminating any adjustment for
the year 1990, when cable royalties—net of
syndex surchalges—were assent(al)y at the
1989 level.'*

Given that the rates fixed in this
proceeding will be in effect through 1994, we
cannot assume with the satellite camels that
basic cablerates will not increase at least st
the relatively moderate rates of inflation we
have taken Into accounL Past history,
consulner demand for cable programming snd
the market position of the cable industry all
militate aga(ns( such a conc)us(on.'he1989 calculation io adjusted by the
infla tion and other factors discussed below to
derive a final rate for retransrrussion of
independent sta(Iona The rate for network
stations Is also separately discussed below.

For those Independent stations which
avoid syndex conflicts. the panel provides a
discounte'd rale of 20% below the
independent station rate. The 20% discount
approximates the historical percentage that
syndex comprised of total fees.

Adjustment for Inflation
Tbe preceding discussion has focused on

dete'rmined the actual (eve! of cable
compulsory license fees for 1989. the latest
year ls which syndex surcharges spplie(L
However, the rates fixed in this proceeding
will not go!nto effect until )anuary of 1993.
and will contin'ue to apply to satellite
carriage of broadcast stations through
December of 1994.

We be)(eve i( our responsibility to make a
reasonab)e estimate of the )eve( of cable fees
ln the 1993-&4 time frame. The statutory
mandate Io consider the "approximate

l '(cexaminaliun of the'ffcclivs Compen(ion
Srooctclc( 8 FCC Rcd 4545 ilQQ1 ).

' For 3 cob(c royohieo for the lull yours taco ood
1890. after.deuced(nt( (he oyudcx odluotment which
wao v(ttuo((y cam(noted (n IQSO were 5158.4/5.491
snd 315(LM2578. respective(y.
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av'erage cost to'a cable system" of'secondary
transmission'rights fhirly require~ niatching"
the rate compo'rison to theiapproximate time'.
period. Otherwise the Congressional purpose
of achieving a measure of rate parity between
the two'media would ndt be realized

This conclusion is necessitated by the
difference in itrubture 'of the cable and HSD
rctransmlsiion fees. The cable fee, expressed
as 8 percentage of operator gro'ss receipts,
has a built-In adjustment mechanism.
allowing fees to increase (or decrease) along ~

with revenues. HSD fees, expressed as stated
dollar amounts. will not, without adjustment,
keep pace with the rates of the cable
industry.

The copyright owners would adjust the
1989 18-cent cable superstation rate to 1%5
cents for 1993. This figure is derived by
applying actual U.S. Bureau of Labor
Statistics (';BLS-] inflation rates of 5.4% and
42% for 1990 and 1991, and

We also know that retiering would apply to
only a portion 'of cable subscribers: and that,
however effective the practice may be ln
reducing the impact of basic rate
reregulation. It would not have a concomitant
effect on cable compulsory royalties in view
of the broad definition of "gross re'ceipts" in
section 111 as construed by the Copyright
Office and the courts.'*

Accordingly. we calculate the inflation
adjustment in the following manner.
1991 Inflation Rate: 4.2% (BLS)

$0.18 X 1.042 $0.1670
1992 Inflation Rate: 3.3% (CBO)

$0.187 X 1.033 $(L1725
1993 Inflation Rate: 3.6% (CBO)/2

$0.1725 X 1,018 $0.1750

We are aware that there ig always some
risk in estimating future rates. IndeecL the
initial 12-cent fee set in section 119 for
superstation carnage —apparently based on
projections used in copyright owner-cable
industry negotiations—'nevertheless fell short
of actual cable rates in the 1989-92 period by
approximately 4 cents. or more than 30%
(Cooper. Direct Test.. 3) We believe that our
projection of an'increase of 1.5 cents (17.5
minus 16) on a larger base is not likely to lead
to a windfall for either of the sides, and is
consistent with our man'date, under section
119(c)(2)(D), to consider approximate average
cable costs for the 1993-1994 license period.
Weighing the Additional Criteria

The carriers testified that the fourth. fifth.
sixth and seventh criteria in the statutory
order of listing were to be considered only
after the primary factor—approximate
8verage cost to cable—had been determined.
Average cable cost should be the:
"presumptive" HSD 1993-94 royalty rate.
Unless the rate'suggested by that Initial
determination would be Inconsistent w(th the'ourobjectives, or would "clearly fnuitrate-
their 'achievement. the Panel should adopt it.
(Hardy. Dfrect Test 49)

By contrast, the copyright owners saw the
four objectives as central to the Panel's task
of establishing a new royalty rate more

'

CobievisioiiSys. Dev v. Morion Picture Ass'n.
838 F2d 599 (D.C Ctr 1988): Sae o/sb, 37 CF:R."'i

201.17(bwt I. Cf. I LR Rept. hto: 1478; 94th Cong.; 2d
Sess. 175 (1978).

. nearly reflecting "marketplace value" of the
retransmitted broadcast station signals.

:: (Volenti, Direct Test '4-6) The final four
criteria in the statutory order.were'aid to be

'ynonymous with "market considerattona"
'Kryl'e. Tr.235-38) For the carriers, however,

Congress thought of market value as 8
function of voluntary neg'ot(at(on'and not
something that'could or should be established
by the Panel; (Hardy, Tr. 341-'43.)

Both sides have'rgued ably these points of
law. The Panel concludes, however, that
Congress meant for us.to consider
approximate, average cable cost and the four
additional factors coequally. The language of
section 119(c)(3)(D) treats these criteria as
conjunctive and coordinate. We find no basis
there or in the legislative history to consider
one factor as primary in relation to the
others.

The carriers appear to suggest that the
order of listing in the statute gives primacy to
the criterion of approximate average cable
cost. (Brief, 4) We do not believe this to be
Congress'ntent, any more then we believe-
by reference to the fifth criterion ln section
119(c)(3)(D)—that "fair return". to the.
copyright owner necessarily Is more
important than "fair Income" to the user.
Because the law itself seems clear, we are
not convinced legislative history must be
exami'ned to interpret the statute.

To the extent we do so. at the invitation'of
the camers (Brief, 5-8), the c(ted House
Judiciary Report specifies that approximating
the satellite camer r'oyalty rate to the rate
paid by cable systems is based on the two
transmission agents'engagement in "the
same or similar activities." Because the
operations of satellite camers and cable
systems show practical dissimilarities. we
have differentiated their royalty rates.'s

Creative Works: rt vailabi%Iy and Fair Return

The Pane! believes it reasonable to assume
that creativ'e works will be made available if
they earn a fair return in the marketplace.
Similarly, commercial exploitation of the
works depends on users'xpectations of fair
income.
Owner Testimony

The copyright owners'rincipal evidence
on market value of programming comparable
to that cerned on distant broadcast television
station signals Is found In the testimony of
'witnesses Silberman and Cooper. Because
the distant signals themselves. whether
transmitted secondarily by satellite carriers
or cable systems, are subject to compu(sory
copyright license. the comparison of market
prices cannot be direct.

Accordingly, Dr, Silberman began by
analogizing distant signal prog'ramming to
that found on a composite of four
programming services, typically origina ting
on 9able systems rather thankroadcast
stations and thui not subject.to c'o'mpulsory
licensing. He testifled as 'toithe'"top of the
rate card".prices pe'id by. cable operators for
these sory(ces, and came up with a co)npoiite
rate of 27.9 bents per subscriber per month

's Saa. for exemplar thoco'asideratlon of the
"syndsx su'rcharge. supra. and network staitoa
rates, infra.

after weighting tbe prices by the numbers of
subscribers. to each aery(ce. Since the prices
are sold to include 8 cost of delivery to the
cable operator's headentj the witness 'ubtractedfrom the composite rate 8 satellite
carrier's cost of transmission he stated could
be generously estimated at one cenL
(Silberman. Direct Test.,'5-8 and Exh. 4)

Dr. Silberman acknowledged that the
program services he used for his composite
channel differ'from retransmitted broadcast
signals in the ability of the cable operator to
sell advert(8(ng time on the former but not on
the latter. He said that this wo'uld "increase
slightly" the value of the program services
(Id., 7). but on Panel examination could not
quantify the amount more closely than a 1-to-

4 cent range. (Tr. 83) "
In another portion of his testimony; Dr.

Silberman took note of a price of about 67

cents per signal per subscriber charged to a
distributor, NRTC. by certain satellite
carriers. He observed that this price was far
above the 12 cents paid by the camera under
compulsory license. (Silberman. Direct Test..
9-10) On cross-examination. the witness
generally claimed unfamiliarity with the
special costs faced by satellite carriers to
deliver signals. but stated repeatedly his
opinion that if the carriers could charge
distributors 67 cents, they could afford to pay
27 cents for the rights to programming and
still have "40 cents to play with- in covering
other costs. (Tr. 101)

In a third approach to market valuation of
distant broadcast signals. Dr. Silberman
started from what he said was copyright
owner witness Allen Cooper's 18-cent value
for each of three superstations in 1989.
Allowing for inflation and other upward
pressures, he said the value would rise to I

cents by 1993. To that was added 8 cost of
satellite carnage estimated at four to 10 cents
per signal per subscriber. Choosing a mid-
range number of six cents for transport. Dr.
Silberman concluded that the 27-cent result
comported well with his initial approach
based on a composite of four cable program
services. (Tr. 1~1) Under Panel
questioning. however. the witness said that
his calculation represented only 8 -best
guess" and that -if we'e 8 few pennies morc
or 8 few pennies less in 1993..l would most
certainly nnt be surprised by that." (Tr. 133)

Copyright owner rvitness Cooper gave
evidence on the prices carriers and
distributors charged HSD users for
independent and network signals. He
testified that the average rate pcr month pcr
signal—combining independent and network
stations—was $1.09. with 99 cents being "the
most common rate." (Cooper. Direct Test 4.
and Tr. 151-55). The witness noted that these
prices were eight or nine times the 12-cent
license fee for superstations.

" In a Ia iar Information Filing (Exh. 1 t.
Attachment 1) by the copyright aaniars. treated by
consent ss "argument of caunoaL" (Tr 338-39) s .

figure of 2.8 canto.seas estimated as tha.nai pmai
per signet par subscriber par matuh. In the third
paragraph of their Ittformatlou Filing (Exh. II. ~Isa.
consented m ss atsumant of couaoat. iha satellite
cstriais «siiitatad ths number io be 7.1 cents par
subscriber par signal.
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offer mazkatplaca ccanpnzioona beyond thc
unrealfsnd outcozaas of nagotfatfono between
the two sides. fHnrdy. Direct Test I'-72;,
Brief. 3088) .

Wn agree with the owners that assuring the
avnfinbilfty cf creative works nt a fair return
to the copyzfght holder snd a fair income to
the user cf rights favolves marketplace
cons@i«rations. However, we are not
completely sntfsffed with any of the owner's

. three npproncben to n market value for .

distant broadcast ofgnais. Accordingly, the
royalty rate we determine fs substantially
bdow the 2y cents propooec'f.

We find record support for each of the .

cnrrfers'hnll«nges to Dr. SQhezmnn's
testimony. fBri«f. 43-48). Hfo choke of four
cnbkz programming services as the buildfng
blocks far n cocnpcafte chasmd wns not the
only posm1zie selectioa, snd fn the «nd coukf
not be proven as a dos«analogue to sny of
the distant signals fn question. fTz.79-81) Uae
of ",tcp af the znte cnzd" pzfces wns. by the .

witness'wn ndmfssfoa. a doubtful choke
fDfrect Test„8; at n. 4S oee cbc Tr 103). Hio
testfmoay oa the value to the cence operator
of fnoestnblo advertising wns imprecise and
-coatroveztecL fTr 83, 118; Carrie fnfcnzua8on-
Filing. Attachmeat A) Rather thea discuss fa
any detnff possible dfffemnces ia operating
cost between cable operatoes and oetdffte
cnzriesc&—dfffeseacen which might affect the
two fndustriea'erceptfaas of program
value—Dr. Sflberman tnadod to znly chiefly
on an aoaetted 40cent dig'erence betwecm hfs
cacnycafto pzke snd the prico charged ca«
distributor by some oat«flite~ fTr 10&-
110)

Tncaoe'dffBcuftf«s ia constructing a
hypothetical free zanzket for distant
brondcaot zdgnnfa ara nc¹ new. Tea years ngc,
the Copyzfght Royalty Tribancl examined nt
length sfmfinr propcanls by owners
attempting to value distant ls newly
effgfbfe far cabhz compulsory Ifcens». z z

. Ds..Sffbeznznn'o~ approach.
suppkaneatnd by hor. Cooper. Is nfsc I«so
thnzz cczzvfacfng. Wfthcut a more detailed
examination of the partfczzkzr traaamisaka
and other operathg coats of ontelff te carrier.
especially in relation 'to such costs fc: coNe
operators, the Panel fo urmS« lo discern the
signfficance to be given the prices charged to
distributor cr HSD uaecs for various
broadcast afgzzal packages. Numbers ranging
ftcxa 8y through 99 cezro to g1XO per
subacribes might be meaningful fn nnaiyxfng
the ont«Ufte carrie fnhastrv's ability tc
absorb royalty rata Increases, aad to that
extent wfII be discussed bdow. By.
tfmaaefveo,~. these groan revenue
figures cannot spank persuccsfvely to the point
of fair income to thcz sntdffte carrier as auser'f

creative works.is

i ~ fa dttaaz tasthaaay at 54. Cba cathe wtczuwa
also haputad cdgafffcaaca ia tha dacfaloa of
copy' owaazs io forgo caziaia ZQQO csbhz cayalZy
rote adiua~ wubah ba said tzapttad chai the
ankh@ ccbbs zaca pcueidad zha cwaazs 4 Sate
tecum. Tba Paaal dclaza Za the vahanbhz CdtzudpJe
that aaczfaacaa af~ acu cc ba aacasaugad "

and ches aat hald aCZataac cay patty la zhe Sucuza
Acaacdz~. we hara otrsa auaaaddazucfaa iat~ abaci che agzuazaaat between cabin

, opazataca cad~C awaazs aal la Pcasue ZCQO
cable taycdty rate adjusczaaaca.

it Adjustzaentof the Royalty Rote for S:ableSys~ Doziest No. CRT elan 47 FR 52146 INav
1Q. 1QS2k saa text becwaaa noise 40 aad 53: ~d sub
ticua. tctac Cable T.V. v. OpytigbtRoyalty Tttbuao'.
224 P2d zye fzssz). Tha~a tos2~~ regional sports~ which we have
caaaidacad haze as waU la caaaaazfaa wtzh Lfz.
Daaaar's tesdzaaay.

is Oa z!isaihar skk af the cata. nalihat can wa
give much if say weight ia the uadocucuaazad
ssarikla OS cazdat wicasaa Hardy chai ~ cazzCar

with wtdch he aczacafy was affthazad had aoc made
a Ptaoz ia five yean. ITt 272. 2eQ. aeQ)

Another cofz owner cztftaczacz, Edcofa
, Dncoczs. spake to the fonna afmarket vchzcof
oporto ~bio tc that:

by bzecdcoat distant ofgnnfo. hz three
cxnzapka, thc vnluoo ranged fram 10 cents tc
82 coabz pcs zxzbmzfber pcr month.~,
Dfrect Teat 2-3) Undzs IIunoI «xnmhmtfcn.
thc wftacxa ocdd that the tc¹af market vniuo,
of c cffotnnt otatkm cozzfed chiefly for ftn
sports appeal uzoufd nt Icsot equal-cznd
probe@@ ex~to value of tbo sycrto
progsaauzzfng. fTy. 204] On cross-examination,
Mr. Dosoes agreed gen«reify that zegfonnf
oporto netzczazku each oo thxa uoed in hfs
exnmpios wcza permitted tc cen cdvczrtfsfng
time nssacfntcd with the sycrts events. frr.
Zt4)

'arrie Tasthnony,
Satnifffc zzssfczs wftnczo C Todd Hardy

testfQed that royalty satan of
QA caste cnd 245 centi fadepeackznt nnd .

network otntfaas, mspoctfvefy, wouki be
cozzoic¹cat with tho cbf'cctfvca of znnxfmfxfng
avcikzhiBty cfcraatfve works nad nseczrfng
copyright ovzncsn a fnfr zatuza. tHnrdy. Direct
Test 52-55) ca..- =

;-Hncdy ctnLd that by ccmpczfacm with 80,
mflffca nad 50 mfllkm hoaceholdo served by
broadcastczad cable takzvfzdca, the 6aogeo or .

oo HSD users cra foo smnII n group to have
any sfgnfffcant affect ca czectfve output. On
ther other hcmd, hn ocdd. oettfng royalty zstes
for ontnBftc cnzzfczs tcM.high could Imp«dc
dfstributkm of creative works to vf«wezs who

- cannot zecxzfve tham except byHSD~
tucrt no the HSD fndustzy fs tac omaB 4a

affect aczcztfve ocztpczf, ca ft io zmsble—by
itself—ta gucszmtee n fnfr return ta program
copyright owzuzss. It contributes ta that
return. hawever, by sxfeadhzg the reach cf
networks nnd stations cozzyfng ecfvestfafng.
Acconlag fo Htzsdy, "thkz preamabfy
beauffet thc zctzmzanzfttod lnacdcaat otntfozuz,
und thocretfcnlly cBowu the ossa«so

. to aoccso hfgba'tkcc for thetis Ifcezzafzzg-
to thcccz ehxtkma" (fcf„54) Thc wftneaa chio
auggmood that thcz'ekctfvcz tzbfffty cf HSD
subccriycfcza zzztca ores recoat yonrs mcsma
that tfzccz pzfcos cre at cr noes tbcds Ifmft.
This, hc snfd, woukfmake ft more difBcaft fcr
cnrri«rs to abcctb royalty rate increases..
Panel Df~osfon

Thc owners and carrier nze corn pfetdy at
oddn on tha pcrtfzznace cf "market value" lo
cansfdczutfozM af the «If«et of nfr return aad
fair facomn an thc avnlinbflfty of creative
works. Tha owners cansfd«r the concept
central to oczs royalty rate det«zmfnntfon, snd
have supplied three diff«rent nyproacfzeo to n
market naology for the value af zetrnasznftted
bsoaidcast signals. Bdfevfng such
constructions beyoad the scope of our
aerlgnmens. thc corr«zs have declfned to

. 'Pfnniiy. we cannot credit a third approach
by which Dr. Sfibermnn,'gain assisted by
Mr. Cooper. hzok a regulated rnte pakl for ...
certain ouyasz¹ntfons under cable compulsczy
Iicanoe and added to these a presumably
mnrket-booed charge paid by cnbkz operators
'la s& tcuBto carriers for the fmpcrtntfon of
these ~fgnnhz. fTr 129-31) The witness chose n
wide renege Scr transport coat of 4 lo 10 cents.
aad gave no particular zenooa for dzocafng 8
cents es the number to fnoezt in bis .

cakxzlatfon. By Dr. Sfiheszann'o owa
fauzlfcatfon fn teotfmony fTr 133); this hybrid
of cosnpukicry and vohzntssy rates seems I«ac
stitfsfylng than the &st approach.

Perhaps tbe most readily'qunntffinS« of'heebzn«ats in Dr. Sfibesnzna's faftfnf
conzfzcofze of four caSe progrannning
services were the toS«s of license fees p«r
subscriber yes'month fos thctzs'e'srkes and
sfnzOnr non-broadcast OSfcafigs. (Owners
Exb. 4) Despite the witness'emurrer'Dfrect
Test„8, zL8cTr fzf)); the Pand woukf be more
fncffned tc lock at average adonai fees rath'er
then to@of-cnsd sntec'z. For the octke of .
argument, if a value of fnsertnble advertising

, mkfwzzyMtweea the 28 c«nto per subscribes .

ofDr. %b«znina ind the y3 cents of the
corr«ze 'a—'' say 5 ceats-end thfo fs thea
subnvicted from the 23-confavsrsge-
cnl=oiated by Sfib«sznnn fTr. 83).'the result
comes~ to the ouy«rst'ntfca rite we have
determined by athes mesne. '

Tbe Pea«i hno acted on ito belief that
marketplace ccmsfderstfons are z«I«vent by
sxamtning the only propcxznls 4n hand-tfzoee
of 6e copyright owners. Given the fdennff«dweaks~ fa each of the three approaches
tnk«n by owner witnesses, we think ft

'enacnaSc that the ratcf we bare deicamined
falls bekzw'he rate requested by the cwn«rs.
We co'not find ia the record oufffcfentfy
detsf'sod evfdenc'e no tc the revenues, coats
nnd profits of the vtzriocs b'usfnc'sees on both
sides t'o cnaf doubt oa the cnpnbfBty of ocr
rate io nchf«ve the obiectfves of making
crentfve works nvafIabie with a fafr return to
ihe copyrfght owners..

The carrier. by choke, dfd not suyyfy
tnnsk«t anafogfes and calculations.
Naverthd«ss, we must do the best we ciin, on
thin r'«cord ss given. to nslzre that the
obiectfve of fnfr income to the user is m«L
We have said earlier that the owners'ere
recitations of pca subscribe psfceo to
distributors nnd HSD owaers cannot, by
themselves, establish mnzkst value absent a
better knowledge of satellite carrie costs.

The corr«rs, oa the other hand, choo« not
to supply thea« casts. which wese peculiarly
known to them. They put forth the relative
stabiUty of thtdr retail prices {Direct Test
Exit. B) as an fmpffcatior. that market ceilings
hnd been reached, suc'a t'.uzt raising royalty .
rst«s woukf unfafriy reduce carrie Income.
fDirect Tacit 55-58). Anoth«r inf«reace fs
possible: That initial rules tumed out to be
ample cmougzz that fnczeaoco have not been
requited. frr 357-88) When thfo infer«ace is
coupled w'ith ohaeam of detailed carrier
response to the gsp between owner-proposed

is Ta tepee i. the Panel ls Zzsaztag these nuzabets.
by caaaant, as azgutaaaz af aouaaef an both skies.
~ciaia 15. supra.
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royalty rates of 27 cents and 67-cent-to-51M
prices to distributors and HSD users, the
Panel believes that its rate will not fall to
provide fair Income to the satellite carriers.

Refaiive Cantribuiians and Risks
We are impressed by the testimony of Jack

Valenti for the owners and G. Todd Hardy for
the carriers that both sides have made great
creative and technical contributions to the
supply and dlstribution of a great variety of
video programming to HSD users. It appears
that each side needs and values the
achievements of the other in opening new
markets and In developing the media for their
communication.

The appeal of the owners'orks is amply
shown by their popularity both at home and
abroad. The technical ingenuity of the HSD
industry is demonstrated in inany ways, but
perhaps most significantly by (1) thg
declining size and price—as well as the
flexible. multi-satellite orient'ation—of home
terminals; and (2) the development of a
descrambling authorization center which. we
understand. will be upgraded in the near
future in ways that will bengfit owners.
camers and users. Carrier witness Hardy
testified that. by maldng HSD signals more
piracy-proof, the new technology might
Increase subscribers by as much as 10085
(Hardy. Direct Test 55-57: Tr 266-67)

In its full measure, the statute bids us
consider not only creative and technological
contributions but also capital investment,
cost and risk. While these elements may be
larger in the absolute for the owners, we are
inclined to agree with witness Hardy that
Investment, cost and risk have been
relatively quite high for satellite carriers and
their allied manufacturing and distribution
businesses. On balance, we find no reason on
this record to conclude that one side's overall
contributions, io relation to those of the other,
are so much greater as to have independent
effect on our rate determination.

Disrupti ve Impact
Section 119 asks us to consider disruption

of both structure and "prevailing practices-
In the businesses on both sides. Our
examination her necessarily'covers much of
the same ground as in the previous discussion
of creative works made available with fair
return and fair income. The Panel has kept
the correlations of these factors in mind as It
analyzed the criterion of disruptive Impact.

Carrier witness Hardy testified that
because the HSD industry is so small by
comparison with the businesses of the
owners and their allies, "it is difficult to
imagine any HSD [royalty rate) materially
affecting the owners." In contrast, he said, a
rate increase of the magnitude proposed by
the owners wou)d harm the HSD industry in
at least two ways: (1) The carriers would be
at 8 "competitive disadvantage vis-a-vis the
cable industry;" and (2) because the HSD
market "Is already at, or near, Its price limit,"
royalty Increases of 100% or more would be a
"severe jolt" that could not be absorbed
through Increased revenues. (Direct Test., 56)

Concerning competitive disadvantage, we
believe our calculations and discussion of the
principal camer/cable rate disparities-
syndex surcharge and network dtfferenttal—

have been properly sensitive to
Congressional concerns. With regard to the
more significant of these factors, the syndex
surcharge. the satellite carrier pays a higher
royalty rate than cable, but Is not burdened
by the blackout requirembnts applied to cable
operators.

Not only in comparison with cable. but In
an absolute sense, we have tried to avoid
carrier "rate shock." From the record on the
slgnlficant differences between the more
established HSD business of retransmitting
superstations and the newer and shakier
undertaking of deltveiing network signals
into severely circumscribed geographic areas,
we are concerned that the independent
station license fee not be set so high as to be
not only InJurious In itself but also damaging
ln its upward effect on the network statfon
rate. (Tr 350-61)

As discussed above, the carriers were
quick to point out that owners did not
understand HSD Industry costs or had erred
in trying to estimate them. The carriers,
however, chose not to fill in or correct the
cost picture in any detail. Based on the record
as a whole, we are unable to conclude that
the business structure or practices of the
carriers in the HSD industry will be disrupted
by the relatively small Increases in license
fees we have determtnecL

On the owners'ide, the direct testimony of
witnesses Valenti (5) and Cooper (3) spoke In

. terms of "subsidies" to and "underpayments"
from the camera. In their view, such transfers
are antithetical to fair return on copyrighL
Mr. Cooper and Dr. Silberman together
Invited us to infer substantial cushion in
camer prices that could absorb license fee 'ncreasesof the magnitude proposed.

The owners'vidence, however. did not go
so far as to prove that the flow of creative
works to HSD users w'ould be disrupted if a
1993-94 royalty rate Ibss than 27 cents per
subscriber per signal were adopted. In fact,
Mr. Valenti stated simply that neither side
should gain "unfair advantage" by the
compulsory HSD license. thus implicitly
taking the question back to fair return. (Direct
Test„s)
II. Network Stations

Perhaps the most difflcult task facing this
Panel has been the determination of a
reasonable fee for retransmlssion of network
signals. There ls a fundamental difference
between Sections 111 and 119 In the
consideration of copyright protection
accorded programs carried on network
afflliates. Section 119 and Its legislative
history do not provide a deflnitive report of
Congress'ntentions on this issue. We believe
there are 8 t least two. ways to view the
statutory scheme and its consequences for
programs of network affllia tes.

Because the two approaches below are a
composite of evidence and argument from the
copyright owners and the satellite carriers
along with the Panel's own development of

'hese positions, for purposes of discussion we
choose neutral captions not attaching them to
either side.
First Approach

The House Judiciary Committee Report on
the 1976 Copyright Act (No. 94-1476, at 90)
states as to section111:

[T)he Committee has concIuded that the
copyright liability of cable television systems
under the compulsory license should be
limited to the retransmission of distant non-
network programming.
The Committee explained that liability
should not extend to network programming
because its retransmlssion "does not injure
the copyright owner." This was so. according
to the Report. because: "The copyright owner
contracts with the network on the basis of his
programming reaching all markets served by
the network and is compensated
accordingly."

By contrast. In the SHVA Congress
expressly. included network programming in
the new compulsory license. 17 U.S.C.
119(a)(2). The House Judiciary Commit tee
Report on the legislation thus states:
[T)he bill takes affirmative steps to treat
similarly the measure of copyright protection
accorded to television prograinming
distributed by national television networks
and nonnetwork programming distributed by
independent television stations. *o

This difference in approach is consistent with
section 119's limitation of network signal
retransmissions to "white areas.- As we have
seen. the Section 119 compulsory license is
expressly confined to secondary
transmissions "to persons who reside In
unserved households." 17 U.S.G 119(a)(2)(B)
"In essence," as the House Coirmerce
Committee Report states. "the statutory
license for network signals applies in areas
where the signals cannot be received via
rooftop antennas or cable.- "

The royalty provisions of sections 1t1 and
119 reflect the differences In their treatment
of network programs for purposes of the
compulsory license. Section 111(d)(3)
expressly provides that cable royalties may
be distributed only to an owner of "a non-
network television program." The 1976 Iiouse
Judiciary Committee Report explains that this
Is "[c)onsistent with the Commitiee's view
that copyright royalty fees should be made
[sic) only for the retransmission of distant
non-ne two rk programming." H.Rept 94-14. 6,
at 97.

By contrast. section 119(b)(3) states that
royalty fees shall be distributed "to those
copyright owners -hose works were
included in a secondary transmission for
private'home viewing made by a satellite
carrier ' '." In a proceeding challenging
distribution of HSD copyright royalties to
owners of network programs. the Tribunal
has ruled that. under the clear language of the
above section, "copyright owners of netv;ork
programs are entitled to participate and
prove their entitlement ln the distribution of
the sateUite carrier fund." **

ss Report No. 100-887 (Pari 1). 15." Report No. 100-887 (Part 2). 14.
s '9%7 Satciliye Carrier Royalry Disrriburian

Proceeding. 58 FR 20414. 20418 Ihtsy 3. 1991 I Tha
Tribunal relied upon the plain Ieagusge of iho
~ iatute. Flading the Rapori of ihs Judiciary
Committee, svhich hss Iurtsdicson over capyrighb
consistent wi'h ihi ~ hotdlag. the Tribunal rejected s
contrary ~ iaismoni tn the House Commcrce
Committee Retort (discussed infra I
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In section 111. since network progrsnsming
(then estimated to represent 75% of a network
affiliate's total viewing) was not copyrlght-
protected. Congress assigned those signals a
DSE value of only 25%. Tlds effectively
re'suited in cable systems paying fees for
independents and affiliates at a 4 to 1 ratio.

When it came Io setting fees for the initial
period of Ihe SHVA license, Congress
maintained that ratio. Th'e only explanation
gives by the House Judiciary Conunittee for
the 12~I and 3-cent rates waa: "These fees
approximate the same royalty fees paid by
cable households for receipt of similar
copyrighted signals." is While this statement
makes evident sense as to independent
stations, which are treated similarly under
the cable and HSD compulsory bcenses. the
judiciary Committee did not expLsin the
initial parity of network rates-given Ihe
dissimilarity in the copyright treatment of
network programming under the two sections.

The House Commerce Committee, which
also reported on the SHVA, did offer an
explanation. It quoted the statement in the
1978 House Judiciary Report that "the
viewing of non-network programs on network
stations is considered to approximate 25
perccnL- Ceding this logic forward. the
Commitiee concluded that copyright owners
of network programs would not be entitled to
share In royalties for retransmissions of
network signals Io -while areas." Report 100-
887 (Part 2). 23.

The copyright owners of non-network
programming relied on Ibis statemenL In
seeking a Tribunal determination exduding
network programming from section 119
royalty distributions. As we have seen, Lhe
Tribunal rejected that contention in light of
the clear language of the statute.

Accordingly, the copyright owners before
this Panel assert that the fee collected for
network stations must be the same as that
collected for independent stations. (Kryle
Test.. 1. 3. 8; Brief. 49-52) They view
rctransmission of network signals into white
cress as e new use of Ibeir product for which
they are entitled to compensation. They argue
that any effect on network advertising
receipts is irrelevant. What ls relevant is that
Ihc carriers are profiting from this new mode
of commercial exploitation of their
copyrighted works. (Tr 23~) 'econdApproach

The same legislative materiel is susceptibLe
to a second and equally respectable view.
That is. section 111 and 119 (es written ln
1988) treat network signals alike for purpaees
of license fee ca/lectian. but they are
different in the matter of fee distribution.
.This tatter aspecL was what the House
Judiciary Report referred Lo when Ii spoke of
-affirmative steps Lo treat simikirly- network
station and Independent statkss
programming.

Despite section 119's entitling of network
program owners to participate ln
distributions from the seietllte royalty pool,
the law es written—for reasons that mey not
be discernible-does not require a match
between fees paid in and funda drawn ouL
instead. the camera assert thai Congress

~ s Report No. 100-007 IPart I ). 22.

deliberately retained the 1978 ratio in 1IRRI to
assure their industry' parity with cable
systems for competitive and other reasons.
(Briel 25-30)

Besides their ccxnpetitive parity argumenL
the carriers essentially daim that network
program owners and the networks
thcmse}ves are not harmed, but hdpecL by
HSD extension of network signals into
unserved areas. They point out that cable
operators historically have engaged in such
importation. and that Congress in 1988 wss
aware that satellite carriers and distributors
would perform a similar function.
Accordingly. the 4:1 ratio was retainecL
(Hardy Direct TesL. 32; Brief 28)

The "white areas" restriction on satellite
carrier retransmission of network stations ls
only briefly described in the House judiciary
Report on the SHVA. but extensively
discussed in the Commerce Report. There II is
explained as a means of preserving the
exdusivity of valuable relationships of
networks and their afIilia ted stations. by
precluding satellite cairiers from importing
network stations into areas already served
by a local station carryisig that network.*'sserting

that the record demonstrates
lade of HSD influence'on Ihe network
advertising markeL the carriers suggest:

Advertisers dealing with Ihe networks
doubflessly assume Ihey are baying into
nationwide distribution without even
considering the "white eras" and HSD issues.
Copyright holders presumably make the very
same assuniption. (BrieL 29)
By extension, this-reasonirqi would explain
why on the collection side Ihe Congress ln
1988 initially retained the network signal
differentiaL on the ground that carriers
shou)d not be paying a se amd time for
network progranuaing.
The Fairness Objectives

Both the first and second approaches are
plausible interpretations of a tangled
legislative background. We add to theta,
however, considerations of practicality and
equity which preclude our La)ting either
approach to its end. unmodified.

We find. initially, that we are not bound in
law to continue Ihe 4:1 ratio in fee collections
for independent stations and network
stations. As noted elsewhere in this ReporL
royalty rate parity is only oae of several
criteria Congress set for our consideration.

However, if under the first approach we
were to fix Ihe new ratio et lil, camera
would pey 17$ cents for retransmitting
network signals, a rate nearly six times tbe
current fee. If we adopted the second
approach, the 4% ratio wouki produce a rate
of 4.4 cesLs. As discussed below, this
approach does not conform Io present-day
estimates of the amount of nos-network
viewing on network affstkstes. To choose
between these figures, we bok for guidance
in the record es to a paymest Ihcsi woukl be
fair in return to Ihe owner. fair in relation to
the income of the'user. asscl not disruptive to
the business structure or practices of either.

Affording the Copyright Owner 0 F~w
Return. fn appraising this factor, a
comparison with the return to the copyright

se Report 100-S87 (Pert 2). 10-2CL

owner from HSD cfietribetiocs of
superststtocss—cxsrrently four times the return
frolli networic stations—ts pertineQL This ie
especially true dace the Pcices charged by
satellite carriers or their distributor to HSD
owners for network signals are ee high or
even higher than the prices charged for
superstations. Carrier witness Hardy testified
that the price charged in 1992 by PrimeTime
24 for network signets wss about $1250 per
year per signaL while the price charged by
Superstar Connection for superstation signals
was $11.00 per year per signal (T?~)
Indeed. PrimeTime 24 subscribers who
subscribe to only one or two of its three
network station signals—primarily because
they are not -unserved" with respect to all
three netwcxks—pey an ~'untecL three-
network price of $37'nnually.

Actually, it may be that Ihe series and
sports programmmg oa network stations, for
which large sums are a~~ad& by the
networks, is of greater valse to the HSD
subscriber than superstatios programming.
To the extent that HSD subscribers have
program in tares Ls similar Io those of cable
subscribers. a survey at Owner Exh. 9
appears pertinent. Two out of three cable
subscribers responded that they would either
definitely cancel or consider cancelling their
cable subscriptions if network stations were
dropped from their cable systecns. Kryle,
Direct Test.. &,

These considerations support a network
station rate at least equal to that charged for
independent stations.

Affording the Copyright User a Fair
Income. Gamer witness Hardy testified that
PrimeTime 20. s company he founded. has
not yet shown a profit from its combmed
activities in Five years of operation. He
believed the same to be true of Netlink. the
other principal carrier of network stations.
Despite requests. this testimony was not
accompanied by cost data. financial
statements or hke evidence which could be
subjected to meaningful examination.

Nonetheless. we believe that distributing
network signals may be less profitable than
distributing superstations to the HSD markeL
This Is because even before development of
the HSD market, supeistation carriers served
a targe cable market through distribution
arrangements with cable operators serving
tens of millions of subscribers. The additional
revenue derived from extencBng that
distribution to HSD owners, with little
incremental expense so far as this record
shows. would appear to yield slgnificant
incremental profits. By contrast. satellite
carriage of network stations is a new
business estabtkshed expressly to serve the
HSD market. (Ty~) in addition, the
potential HSD market for network stations
may not be as great as that for superstatlons.
since it fs confined,to white areas comprising
only 1% of the nation's TV householda
(Kryle. Direct Test„7)

These considerations would lead us to a
reduction in the 1993-94 royelty rate for
network stations to perhaps 50% of the
superstation rate.ee

~ We ekie lieve Sivea sepereie eciecstioe le sse
ai teria of csvetive weeks'wetiebiQy eed rele6ve

Coaawed
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An Alternative Approach . ~

A similar result would follow were we to
accept the carriers'iew. inter alia. that '

Congress intended no value to be

assigned'etransmissionsof ne'twork programs o'
network stations because of the benefits
derive'd from extension of network
advertising 'to additional viewers.

Evidence supplied by'he owriers suggests
that relative viewing of network and.non-
network programming on network stations
today Ls closer to 50-50 than 75-25.
(Informational Filing. Attachment'4)'Applyin'g
these numbers would also lead to a network'tation

royalty rate of about half the .

superstation.rate..
hietwark Station Rate Determinatian.

Based on all the foregoing factors. we would
set the network station compulsory license
fee for 19Q3-94 at approximately 8 cents:
There remains fo'r us to consider. however;
the final criterion of industry disruption.

We are concerned that an immediate.
increase on this scale might be disruptive to
satellite carriage of network signals. Given

. that the rates fixed by this proceeding will be
in effect for only two years. we are setting .

the rate for that period at 8 cents. This is
about 1.5 cents higher than would have
resulted under the 4:1 ratio fixed for 1989-9"
an increase which we think is'not only
reasonable under all the circumstances. but
also ontI which the HSD indu'stry can prepare
for between now and January of 1993."
Conclusion

For all the reasons discussed above. the
Panel determines that the compulsory license
fees to be paid in 1993 and 1994 by'satellite
carriers for the right to transmit secondarily
to the public. for private home viewing.
primary transmisslons of broadcast stations,.
should be:

~ 17.5 cents per subscriber per month for
independent stations, also known as
superstations;

owner/user contributions. bui conclude tba( they
would not independently affect the outcome for
network ~ iaiion rates.

'~ In theory. ws could fix a rs(e for network
signals cleared of ayndex contiicts. but given the
substantial adlusimenis already made in tbe rate for
these signabx the absence on this record of say such
cleared signals. and the relatively brief pedod of
effectiveness for our determination. w'e decline to
estabtish a syndex.proof rate for network stgrists.

. ~ 14 cents per subscriber per month for
independent stations whose signals, are
syndex-proof, as defined at note 10; and

~ 8 cents per subscriber )H.r month for
n'etwork stations. Inciuding public
broadcasting stations.

Pursuant to section 119(c)(3)(C). the Panel
determines that the entire cost of this
arbitration proceeding should be borne
equally by the respective sides. the copyright
owners on the one side and the satellite
carriers on the other.

Respectfully submitted.
Arbitration Panel
Virginia S. Carson..
Chairperson.
James R. Hobson.
Arbitratan
David H. Horowitz,
Arbitrator.
hiarch 2. 199'Z.

Certification of the Record
The Arbitration PaneL by its Chair.

certifies the followtngdocuments as the
Record in CRT Docket No. 91-3-SCRA:

Written Direct Testimony of; Jack Valenti.
Fritz Attaway. Allen Cooper. Stephen
Silberman. Edwin Desser. Sanford Kryle.
received February 10. 1992 as if given orally.

Written Direct Testimony ofrG. Todd
Hardy. Appendix to Direct Testimony of G.
Todd Hardy received February 11. 1992 as if
given ora Ily.

Exhibit~

Copyright. Owners Ex. 1: Cable Data
Corporation. reports of cable system
copyright royalties. 1986-1969.

Copyright Owners Ex. 2: Satellite Service
Ads/-Orbit- Magazine.

Copyright Owners Ex. 3: Program Schedule
for November 15. 1991, December 10, 1991.
and january 23, 19Q2 for cable services Arts
tk Entertainment. WTBS, WGN. TNT. USA.
Nickelodeon.

Copyright Owners Ex. 4: Cable TV
Programming Report. Paul Kagan
Associates. Inc.. March 25. 1991.

Copyright Owners Ex. 5: Ads for sporting
events on satellite television services.

Copyright Owners Ex. 6: Report. FCC Gen.
Docket No. 89-88. Dec. 29. 1989.

Copyright Owners Ex. 7: Notice of
Declaratory Ruling. CRT Docket iNo. 91-1- '9SCD.May 3. 1991.

Copyright Owners Ex. 8 Statements of
Account. Satellite Carriers. and Fee
Generation Report. 1~.

Copyright Owners Ex. 9: America'
Watching, Public Attitudes Toward
Television 1991, Roper Organization.

Copyright Owners Ex. 10: Cable Television
Developments, September 1991. National
Cable Television Association.

Satellite Camera Ex.'A: Cumculum Vitae. G.
Todd Hardy.

Satellite Carriers Ex. B: Satellite Carriers and
signals carried,

Satellite Garners Ex. C: Diagrains. High
Density and Low Density Cable Systems.

Satellite Camera Ex. D: Cable Data
Corporation. Cable Systems Royalty
Report. 1990.

Satellite Carriers Ex. E: 1990 Cable
Compulsory Royalties (calculation).

Satellite Carriers Ex. F: 1990 Cable
Compulsory Royalties (calculation).

Satellite Carriers Ex. G: Nielsen estimate of
cable subscribers. 1990 by quarter and 1990
average.

Satellite Carriers Ex. H: Declaration of
Thomas Larson. President of Cable Data
Corporation.

Transcript of Hearing. February 10. 1992.
Transcript of Hearing. February 11. 1992 and

Copyright Owners Exhibits 12-13. bound
into transcript. Satellite Carriers Exhibits I.
J. K. bound into transcript. and Panel
Fxhibit 1. bound in:o transcript. (Carrier
Ex. I is an Information Filing.)

Copyright Owners Ex. 11; Information Filing.
accepted with the exception of the further
statement of Stephen Silberman. Mr.
Silberman's argument was treated in the
Brief of the Copyright Owners as argument
of counsel.

Post. Hearing Brief of the Satellite Garners.
February 19. 1992.

Post-Hearing Briel'f the Copyright Owners.
February t9. 199".

Transcript of Oral Argument. February 2t.
1992.

I certify that the listing above contains the
Record on which the Arbitration Panel based
its award.
Virginia S. Carson,
Chair.

{
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particularly where, as in the case, the
litigation is quite complex and involves
the technically-oriented teston ony of
numerous;; iumsses. There are also cost
considerations. Broad discovery rules
would considerably increase the cost of
CARP proceedings, without necessarily
producing a corresponding increase in
the quality of the evidentiary
presentations. The parties may,
therefore, as of right only request
documents which underlie a witness's
factual assertions.

The rules do not, however, prohibit a
party, once the CARP has begun, from
petitioning the Panel to take discovery
on an issue or issues that it believes are
critical to the resolution of the
proceeding. As noted above,
augmentation of the record is the
prerogative of the CARP, and the Panel
has the discretion to decide whether or
not to allow additional discovery
beyond that of section 251.45(c)(1). See
37 C.F.R. 251.42 (CARP may waive the
rules upon a showing of good cause).
SBCA complains that the Panel might
have reduced the royalty rates based on
the issues it raised had it allowed
additional discovery. Yet, SBCA never
petitioned the Panel to take such
discovery. The Panel cannot be faulted
for not reopening the record and
allowing additional discovery when it
was asked to do so. See National Ass'n
of Broadcasters v. CRT, 772 F.2d 922,
936-937 (D.C. Cir. 1985) (claimant
failed to petition Tribunal to allow it to
adduce additional evidence regarding
opposing party's alleged lack of
copyright ownership).

The issue remains as to whether the
Panel should have reopened the record,
on its own motion, and allowed SBCA
to take discovery on the issues it rates:
i.e. whether it was arbitrary for the
Panel not to do so. In the Register's
view, the Panel did not act arbitrarily.
Regarding the value of retransmission
consent negotiations, the Panel found
that Ms. McLaughin, and Messrs.
Gerbrandt, Shooshan and Harin offered
testimony regarding the probative value
of retransmission consent negotiations
on the fair market value of retransmitted
broadcast signals. Panel Report at 34-
35. The Panel found this testimony to be
unsupportive of the proposition that
retransmission consent negotiations
affected the fair market value analysis.
Id. at 35. Because there is record
evidence to support the Panel's
determination, the Panel did not act
arbitrarily.

With regard to the purported added
value to broadcast signals by satellite
retransmission in digital format, and
attractive electronic guides provided the
subscribers, the Panel determined that

"no quantifiable benefit was identified
and no evidence adduced that this
benefit would materially affect fair
market value " '." Panel Report at
40. As the Copyright Owners correctly
point out, any added value from digital
picture quality and electronic guides
v ould occur for both broadcast and
cable network programming. Copyright
Owners Reply at 25. SBCA could have
presented evidence that demonstrated
that satellite c'arriers pay a lower fee for
licensing cable networks as a result of
digital picture quality and electronic
guides provided by the carriers. Such
evidence, if it exists, is in the sole
possession of the satellite carriers.
SBCA presented no such evidence. The
Panel, therefore, cannot be faulted from
finding no evidence to support added
value from these items.

Regarding clearance costs saved.by
broadcasters and copyright owners from
satellite retransmissions, the Panel
stated:

SBCA further argues that in a free market.
it would be virtually impossible for satellite
carriers to negotiate directly with every
copyright owner of every program contained
in each day's signal they retransmit.
Accordingly, they reason, broadcasters would
invariably by compelled by market forces to
clear all rights aud negotiate with satellite
carriers for retransmissiou of their entire
signals. Those costs which the broadcasters
would incur in purchasing the clearances are
unknown. Hence, SBCA concludes that the
section 119 rates should uot be raised
without considering the broadcasters'ost
savings. We tend to agree with both of
SBCA's premises but not its conclusion. In a
hypothetical free market, it is quite
conceivable that the higher the costs
broadcasters must pay to clear their signals
for DTH distribution, the higher the royalty
rates they would charge satellite carriers.
Accordingly, the impact of higher clearance
costs on the fair market value (based upon a
hypothetical free market analysis) could be
positive rather than negative. No adjustment
to the cable network benchmark is required.

Panel Report at 41.
'BCA contends that Copyright

Owners never put on any evidence
demonstrating their cost savings, and it
should not therefore be presumed that
clearance costs would be passed on to
satellite carriers. SBCA Petition to
Modify at 30. SBCA's argument,
however, is one of emphasis rather than
evidence. SBCA asked the Pan'el to
quantify what the average cost might be,
in a hypothetical market, for clearance
costs, and how satellite carriers and
broadcasters might allocate such costs.
Not surprisingly, SBCA does not
indicate what, if any evidence, would
conclusively demonstrate what such
costs might be, or who might bear

them.» It is not reversible error for the
Panel to reason that in a marketplace
which does not exist, clearance costs
might have a positive effect on the cable
network benchmark, rather than a
negative one. 9

Finally, with regard to the puiported
increase in advertising revenues and
compensation from expanding coverage
of broadcast signals by satellite
retransmission, the Panel found that it
could not quantify any potential
reductions of the cable network
benchmark. Panel Report at 37. While
allowing SBCA expanded discovery on
these points might have assisted the
Panel in quantifying a downward
adjustment to the cable network
benchmark, the Register cannot
determine anything in the record that
compelled it. Furtherinore, the Panel
did conclude that its choice of the
"conservative" PBS/McLaughlin cable
network benchmark reflected its .

inability to quantify any increased
advertising revenues that copyright
owners might receive from expanded
markets through satellite
retransmission. Id. In the Register's
view, the Panel's action was the product
of rational decisionmaking.

H. Conclusion
Having fully analyzed the record in

this proceeding and considered the
contentions of the parties, the Register
recommends that the Librarian of
Congress adopt the royalty rate, effective
January 1, 1998, of 27 cents per
subscriber per month for retransmission
of any distant superstation and network
signals by satellite carriers to
subscribers for private home viewing.

In addition, the Register'recommends
that the Librarian not adopt any royalty
fee for the local retransmission of
superstation signals, as defined under
17 U.S.C. 119(d)(11), and for the local
retransmission of a network signal, as
defined under g 119(d)(11), to any
subscriber residing in an unserved
household, as defined in I) 119(d)(10).

Finally, the Register recommends that
the petition to modify the Panel's
decision filed by EchoStar be dismissed,
and the motion of Copyright Owners to
dismiss attachment A of SBCA's
petition to modify (and the

» SBCA does cite a statement of FCC
Commissioner Dennis that broadcasters might have
to bear these costs. SBCA Petition to Modify at 30
[siring "In re Compulsory Copyright License for
Cable Retransmissions," 4 FCC Rcd. 6711 (1969)
(Commissioner Dennis, concurring). However,
Commissioner Dennis'tatement is specu)utive,
describing what might happen to broadcasters "in
some cases." 4 FCC Red. at 6711, and is far from
conclusive evidence.

*0 In fact. the Panel did not make any change to
the benchmark for clearance costs.
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accompanying argument and
discussion) be granted.

Order of the Librarian

Having duly considered the
recommendation of the Register of
Copyrights regarding the Report of the
Copyright Arbitration Royalty Panel in
the matter of the adjustment of the
royalty rates for the satellite carrier
compulsory license, 17 U.S.C. 119, the
Librarian of Congress fully endorses and
adopts here recommendation to accept
the Panel's decision in part and reject it
in part. For the reasons stated in the
Register's recommendation, the
Librarian is exercising his authority
under 17 U.S.C. 802(f) and is issuing
this order, and amending the rules of
the Library and the Copyright Office,
announcing the new royalty rates for the
section 119 compulsory license.

The Librarian is also dismissing the
petition to modify filed by EchoStar,
and is dismissing the affidavits
contained in attachment A of SBCA's
petition to modify, and the
accompanying discussion and
argument.

List of Subjects in 37 CFR Part Z58

Copyright, Satellites, Television.

Final Regulation
In consideration of the foregoing, the

Library of Congress amends part 258 of
37 CFR as follows:

PART 258—ADJUSTMENT OF
ROYALTY FEE FOR SECONDARY
TRANSMISSIONS BY SATELLITE
CARRIERS

1. The authority citation for part 258
continues to read as follows:

Authority: 17 U.S.C. 702, 802.

2. Section 258.3 is revised to read as
follows:

g 258.3 Royalty fee for secondary
transmission of broadcast stations by
satellite carriers.

(a) Commencing May 1, 1992, the
royalty rate for the secondary
transmission of broadcast stations for
private home viewing by satellite
carriers shall be as follows:

(1) 17.5 cents per subscriber per
month for superstations.

(2) 14 cents per subscriber per month
for superstations whose signals are
syndex-proof, as defined in g 258.2.

(3) 6 cents per subscriber per month
for network stations and noncommercial
educational stations.

(b) Commencing January 1, 1998, the
royalty fee for secondary transmission of
broadcast stations for private home
viewing by satellite carriers shall be as
follows:

('l) 27 cents per subscriber per month
for distant superstations.

(2) 27 cents per subscriber per month
for distant network stations.

(3) No royalty rate (zero) for a
superstation secondarily transmitted
within the station's local market, as
defined in 17 U.S.C. 119(d)(11).

(4) No royalty rate (zero) for a network
station secondarily transmitted within'hestation's local market, as defined in
17 U.S.C. 119(d)(11), to subscribers
residing in unserved households, as
defined in 17 U,S.C. 119(d)(10).

Dated: October 23, 1997.
So Ordered.

James H. Billington,
The Librarian ofCongress.
[FR Doc. 97-28543 Filed 10-27-97; 8:45 am]
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38 CFR Part 21

RIN 2900-AI69

Miscellaneous Educational Revisions

AGENCIES: Department of Defense,
Department of Transportation (Coast
Guard), and Department of Veterans
Affairs,
ACTION: Final rule.

SUMMARY: This document amends the
educational assistance and educational
benefit regulations of the Department of
Veterans Affairs (VA). It removes a
number of provisions that no longer
apply or otherwise have no substantive
effect, and makes other changes for the .

purpose of clarification.
DATES: This final rule is effective
October 28, 1997.
FOR FURTHER INFORMATION CONTACT: June
C. Schaeffer, Assistant Director for
Policy and Program Administration,
Education Service, Veterans Benefits
Administration, 202-273-7187.
SUPPLEMENTARY INFORMATION: This
document affects 38 CFR part 2'l,

subparts C, D, G, H, K,'and L. It removes
provisions that are obsolete, duplicative,
or otherwise without substantive effect,
and makes changes for the purpose of
clarification. This document makes no
substantive changes. Accordingly, there
is a basis for dispensing with prior
notice and comment and delayed
effective date provisions of 5 U.S.C. 552
and 553.

The Department of Defense (DOD) and
VA are jointly issuing this final rule
insofar as it relates to the Post-Vietnam
Era Educational Assistance Program
(VEAP) and the Educational Assistance
Test Program (EATP). These programs
are funded by DOD and administered by
VA. DOD, the Department of
Transportation (Coast Guard), and VA
are jointly issuing this final rule insofar
as it relates to the Montgomery GI Bill—
Selected Reserve program.'This program
is funded by DOD and the Coast Guard,
and is administered by VA. The
remainder of this fina rule is issued
solely by VA.

The Secretary of Defense, the
Commandant of the Coast Guard, and
Acting Secretary of Veterans Affairs
hereby certify that this final rule will
not have a significant economic impact
on a substantial number of small entities
as they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. This
final rule makes no substantive changes.
Pursuant to 5 U.S.C. 605(b), this final
rule, therefore, is exempt from the
initial and final regulatory flexibility
analyses requirements of sections 603
and 604.

The Catalog of Federal Domestic
Assistance numbers for programs
affected by this final rule are 64.117,
64.120, and 64.124. This document also
affects the Montgomery. GI Bill—
Selected Reserve program which has no
Catalog of Federal Domestic Assistance
number.

List ofSubjects in 38 CFR Part Z1

Administrative practice and
procedure, Armed forces, Civil rights,
Claims, Colleges and universities,
Conflict of interests, Education,
Employment, Grant programs-
education, Grant programs-veterans,
Health care, Loan programs-education,
Loan programs-veterans, Manpower
training programs, Reporting and
recordkeeping requirements, Schools,
Travel and transportation expenses,
Veterans, Vocational education,
Vocational rehabilitation.


